I N THE CASE OF

UNI TED STATES, Appellee
V.
Matt hew J. M LLER, Senior Airnman
U.S. Air Force, Appellant
No. 02-0449

Crim App. No. 34031

United States Court of Appeals for the Arnmed Forces

Argued January 8, 2003

Deci ded June 11, 2003
ERDVANN, J., delivered the opinion of the Court, in which EFFRON
and BAKER, JJ., joined. GERKE, J., filed a separate opinion
concurring in result. CRAWORD, C. J., filed a separate opinion
di ssenting in part and concurring in the result.

Counsel

For Appellant: Captain Antony B. Kol enc (argued); Col onel

Beverly B. Knott and Major Terry L. McElyea (on brief); Mjor
Jeffrey A Vires and Captain Patrick J. Dol an.

For Appellee: Major John D. Douglas (argued); Colonel LeEllen
Coacher, Lieutenant Col onel Lance B. Signon, and Captaln Shannon
J. Kennedy (on brief); Colonel Anthony P. Datillo and Captaln
Adam Q er.

Mlitary Judge: W Thomas Cunbie



United States v. MIler, No. 02-0449/ AF

Judge ERDMVANN del i vered the opinion of the Court.

Appel I ant, Senior Airman Matthew J. MIller, United States
Air Force, was tried by general court-martial at Edwards Air
Force Base, California. Pursuant to his pleas, he was convicted
of drunk driving and one specification each of w ongful
di stribution and wongful possession of methanphetam ne in
violation of Articles 111 and 112a, Uniform Code of Mlitary
Justice [hereinafter UCMI], 10 U S.C. 8§ 911, 912a (2000),
respectively. A court of officer nmenbers sentenced himto a bad-
conduct di scharge and reduction to the grade of Airman First
Class (E-3). On March 14, 2000, the convening authority approved
the sentence as adjudged. On February 4, 2002, the Air Force
Court of Crimnal Appeals affirned the findings and sentence.

United States v. MIller, 56 MJ. 764 (AF. . Cim App. 2002).

We granted review of the foll ow ng issue:
VWHETHER THE Al R FORCE COURT OF CRI M NAL
APPEALS ERRED BY ASSERTI NG THAT M LI TARY
JUDGES ARE NOT REQUI RED TO | NSTRUCT COURT-

MARTI AL MEMBERS THAT AN ACCUSED S PRETRI AL
CONFI NEMENT |S A MATTER I N M Tl GATI ON.

W find that the mlitary judge and the Court of Crim nal
Appeal s erred. However, under the facts of this case, Appellant
was not prejudiced, and therefore we affirmon grounds set forth

bel ow.
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Fact s

Prosecution Exhibit (PE) 2, a “Personal Data Sheet,”
reflected that Appellant served three days in civilian
confinement. This entry was captioned “pretrial restraint.”

Based on PE 2 and the fact that the civilian confinenent was “for
the sane charge that is part of this case,” the parties agreed
that Appellant would be entitled to three days of credit for
pretrial confinenent served. The mlitary judge indicated that
he woul d order that credit “at the conclusion of the proceeding.”
Wi | e di scussing sentencing instructions the mlitary judge

stated that he would give “the standard sentencing instructions
contained in the Mlitary Judge’s Benchbook[.]” At that point
there was no specific discussion of an instruction on pretri al
confinenment as a sentencing factor or an instruction on pretrial
confinement credit. During the presentencing instructions,
al t hough he told the nenbers to consider all the evidence in
extenuation and mtigation, the mlitary judge did not
specifically reference the three days of pretrial restraint at
the hands of civilian authorities, nor did he instruct the
menbers that Appellant would be credited with three days of
confinenment served in the event confinenent was adjudged. At the
concl usion of the presentencing instructions, the follow ng
transpired:

[Mlitary Judge]: Counsel for either side,

objections to ny instructions or requests for

addi ti onal instructions?

[ Assistant Trial Counsel]: None fromthe
Gover nnent, Your Honor.
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[ Assi stant Defense Counsel]: Yes, Your
Honor, the Defense requests that the pretrial
confinement credit instruction be given.

[Mlitary Judge]: |1’mgoing to provide that
i ndependent of whatever happens.

[ Assi stant Defense Counsel]: Okay.
The mlitary judge | ater stated during a session pursuant to
Article 39(a), UCMI, 8§ 10 U . S.C. 839(a) (2000), that Appellant
woul d “be credited with three days of pretrial confinenment
agai nst any term of confinenent should confinenent be adjudged.”
No simlar information was provided to the nmenbers by way of an
instruction. Additionally, the nmenbers were not instructed that
the three days of pretrial confinenment should be considered in

adj udgi ng an appropri ate sentence.

Di scussi on

Had conpl ete instructions been given in this case, the
mlitary judge would have instructed the nmenbers on two matters
relating to the pretrial confinenment. First, he would have
instructed the nmenbers that they should “consider” the pretrial
confinenment in determ ning an appropriate sentence. That
i nstruction woul d have been substantially as foll ows:

In selecting a sentence, you should consider

all matters in extenuation and mtigation as

wel | as those in aggravation. Thus, all the
evi dence you have heard in this case is

rel evant on the subject of sentencing.

You shoul d consi der evidence as to the nature
of the of fenses of which the accused stands

convicted, plus the duration of the accused’ s
pretrial confinenent.
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See Legal Services, Dep’t of the Arny, Panphlet 27-9, Mlitary
Judges’ Benchbook 2-6-10 and 2-6-11, at 98-99 (2001) [hereinafter

Benchbook] .

Second, in light of defense counsel’s request, the mlitary
j udge woul d have instructed that Appellant would receive a credit
for confinement served. That instruction would have been
substantially as foll ows:

In determ ning an appropriate sentence in
this case, you should consider that the
accused has spent three days in pretrial
confinement. |If you adjudge confinenent as
part of your sentence, the days the accused
spent in pretrial confinenent will be
credited agai nst any sentence to confi nenent
you may adjudge. This credit will be given
by the authorities at the correctional
facility where the accused is sent to serve
his confinenment, and will be given on a day
for day basis.

See Benchbook 2-6-10, at 94.

The obligation upon the mlitary judge to give either or
both of these instructions involves distinct |egal
considerations. Therefore, we proceed to eval uate each

i nstruction separately.

A. Pretrial confinenent as a natter to consider in
adj udgi ng an appropri ate sentence.

A mlitary judge is required to “give the nenbers
appropriate instructions on sentence.” Rules for Courts-Martial
1005(a) [hereinafter RC.M]. Appropriate instructions nust be
tailored to the facts of a case and must include, in part, “[a]
statenment that the nmenmbers should consider all matters in

extenuation, mtigation, and aggravation, whether introduced
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before or after findings, and matters under R C.M 1001(b)(1),
(2), (3) and (5).” R C M 1005(e)(5).

Rul e for Courts-Martial 1005 provides three separate bases
for instructing on pretrial restraint. First, “[t]rial counsel
shall informthe court-martial of the data on the charge sheet
relating to . . . the duration and nature of any pretrial
restraint.” R C M 1001(b)(1). Rule for Courts-Martia
1005(e)(5) then requires the mlitary judge to instruct the
menbers to “consider” this information. Second, R C M
1005(e)(5) requires the mlitary judge to instruct the nenbers to
consi der “[p]ersonal data” of the accused submtted by the trial
counsel pursuant to RC.M 1001(b)(2). As noted above, tria
counsel provided the court-nmartial with a “Personal Data Sheet”
reflecting Appellant’s pretrial restraint. Third, although
pretrial restraint is not specifically referenced in RC M
1005(e)(5), the discussion to that rule states that tailored
instructions “should bring attention to . . . any pretrial
restraint inposed on the accused.”

In United States v. Davidson, 14 MJ. 81 (C. MA 1982), we

addressed the failure of a mlitary judge to instruct that the
accused’s tine in pretrial confinenent should be considered by
the nenbers in arriving at an appropriate sentence. Davidson was
in pretrial confinenent for 143 days. 1d. at 83. He called
sentenci ng wi tnesses who testified about his “good conduct while
in pretrial confinenent,” and defense counsel argued that the
pretrial confinenent should be considered in adjudgi ng an

appropriate sentence. |d. at 82-83.
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I n Davi dson, defense counsel did not request, and the
mlitary judge did not give, any instruction to the nenbers
indicating that pretrial confinenment should be considered in
arriving at an appropriate sentence. 1d. at 83. W noted that

the President directed in Manual for Courts-Martial, United

States, 1951 paragraph 75b(1), that pretrial confinenent was a

matter to bring to the nmenbers’ attention, and that United States

v. Wieeler, 17 CMA 274, 277, 34 CMR 72, 75 (1967), required
a delineation of the matters the nmenbers shoul d consi der on
sentenci ng. Consequently, we held that “the mlitary judge s
rote instructions” that omtted any instruction on considering
pretrial confinenent “were inadequate as a matter of |aw”

Davi dson, 14 MJ. at 86.

Despite both the President’s decision and the hol di ng of
this Court in Davidson, the Air Force Court of Crim nal Appeals
in this case determined that whether to give a pretrial restraint
instruction was a matter resting within the discretion of the
mlitary judge. Mller, 56 MJ. at 768. Thus, rather than
reviewi ng the absence of the pretrial confinenment instruction as
an error inpacting on the conpl eteness of the sentencing
instructions, the Air Force court reviewed this issue under an
abuse of discretion standard.

Contrary to the holding of the Air Force court, Davidson
correctly reflects that where an accused has served pretrial
confinement, the mlitary judge nust instruct the nmenbers that
the pretrial confinenent is a factor to consider in fashioning an
appropriate sentence. The President has determ ned that such an

instruction is required during court-martial sentencing
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proceedings. See RC M 1005(e). At the time that the Court of
Crimnal Appeals reviewed this issue, Davidson stood as the

precedent of this Court. 1In United States v. Sills, 56 MJ. 239

(C.A A F. 2002), this Court addressed another decision of the Ar
Force Court of Crimnal Appeals that was contrary to United

States v. Turner, 25 MJ. 324 (C.MA 1987), a precedent of this

Court. There, we noted:

[ T] he Suprene Court’s guidance in Payne v.

Tennessee, 501 U.S. 808, 827, 111 S. C. 2597,

115 L. Ed. 2d 720 (1991), regarding the

doctrine of stare decisis: adherence to

precedent “is the preferred course because it

pronot es t he evenhanded, predictable, and

consi stent devel opnment of |egal principles,

fosters reliance on judicial decisions, and

contributes to the actual and perceived

integrity of the judicial process.” It is a

princi pl e of decisionmaking, not a rule, and

need not be foll owed when the precedent at

issue is “unworkable or . . . badly

reasoned.” 1d.
Id. at 241. We went on to note that the Air Force court had not
shown Turner to be either unworkable or badly reasoned. 1d.

Here, the Air Force Court of Crimnal Appeals attenpts to
deviate fromour precedent without a show ng that Davidson is
“unwor kable or . . . badly reasoned.” The |ower court pays
slight attention to a presidential mandate requiring this
instruction or to this Court’s nmandate in Davi dson when it
concludes that there is “no reason” not to apply the abuse of
di scretion test. Mller, 56 MJ. at 768. On the contrary, the
reason is clear: R C M 1005(e)(5).
Rule for Courts-Martial 1005 carries the President’s

direction to instruct on pretrial confinenment as a factor to

consi der in adjudging an appropriate sentence. |n our view,
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not hi ng has changed to warrant a conclusion that Davidson is

ei ther inaccurate or based upon an outnoded view of the law. A
mlitary judge must instruct that the nenbers in adjudicating an
appropriate sentence should consider pretrial confinenment.

The parties agreed that Appellant served three days in
pretrial confinenent pursuant to the charges before the court-
martial. Pretrial confinement was also reflected on the
“Personal Data Sheet” offered during sentencing. This evidence
triggered the mlitary judge’s obligation to instruct. See
R C M 1005(e)(5). Because he did not instruct the menbers that
t hey shoul d consi der Appellant’s pretrial confinement in
adj udgi ng an appropriate sentence, the mlitary judge erred. The
instructions, as given, “were inadequate as a matter of law.”
Davi dson, 14 MJ. at 86.

The Governnent argues that Appellant waived this instruction
by failing to object to the instructions or request further
instructions before the menbers retired to deliberate on
sentence. Al though Appellant did not object to the instructions
as given, waiver is inapplicable. W have held that R C. M
920(f)’s waiver rule is inapplicable to certain mandatory
instructions such as reasonabl e doubt, the elenents of the

of fenses, and affirnmati ve def enses. United States v. Davis, 53

MJ. 202, 205 (C.A AF. 2000). Simlarly, we hold that R C M
1005(f)’s rule of waiver does not serve to forfeit review of this
issue. The mlitary judge bears the primary responsibility for
ensuring that mandatory instructions, including the pretrial

confinenment instruction mandated by the President in R C M
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1005(e) and by this Court’s decision in Davidson, are given and

gi ven accurately.

B. Pretrial confinenment credit instruction.

The mlitary judge was requested to give the pretrial
confinenment credit instruction and he said he would “provide that
i ndependent of whatever happens.” It is not conpletely clear
whether the mlitary judge was referring to the requested
instruction or the credit itself. For purposes of this appeal
and fromthe context of his statement, we will assune that the
mlitary judge was referring to the requested pretri al
confinement credit instruction. The mlitary judge did not,
however, give the requested pretrial confinement credit
i nstruction.

Wi |l e counsel may request specific instructions, the
mlitary judge has substantial discretion in deciding on the
instructions to give and whether the requested instruction is

appropriate. United States v. Smith, 34 MJ. 200, 203 (C MA

1992). This discretion nust be exercised in |light of correct
principles of law as applied to the facts and circunstances of

the case. United States v. Geaves, 46 MJ. 133, 139 (C AAF

1997). Denial of a requested instruction is error if: (1) the
requested instruction is correct; (2) “it is not substantially
covered in the main charge”; and (3) “it is on such a vital point
in the case that the failure to give it deprived [the] defendant
of a defense or seriously inpaired its effective presentation.”

United States v. Zanberlan, 45 MJ. 491, 492-93 (C A A F. 1997)

(quoting United States v. Eby, 44 MJ. 425, 428 (C A A F. 1996)).

10
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See also United States v. Damatta-Aivera, 37 MJ. 474, 478

(CMA 1983).

Turning to whether the mlitary judge erred in not giving
the requested pretrial confinenent credit instruction in this
case, Appellant neets the first two requirenents of the test.
First, the requested instruction was correct. The mlitary judge
said he woul d use the “standard” instructions in the Benchbook
and the standard pretrial confinenment credit instruction is

consistent with the instruction we approved in United States v.

Bal boa, 33 MJ. 304 (CMA 1991). Second, the pretrial
confinement credit instruction was not covered el sewhere in the
sentencing instructions. As noted, the mlitary judge did not
instruct on pretrial confinenment as a sentencing factor and he
did not instruct on pretrial confinenent credit.

However, the requested pretrial confinenment credit
instruction was not “on such a vital point in the case that the
failure to give it deprived [the] defendant of a defense or
seriously inpaired its effective presentation.” Zanberlan, 45
MJ. at 493. In fact, the three days in pretrial confinenent
were a negligible part of the defense sentencing case. Appell ant
did not highlight the nature or duration of his pretrial
confinenment as a mtigating factor. There was no evidence
relating to Appellant’s good conduct while incarcerated under
civilian control. Appellant did not even argue that the pretrial
confinement should be considered in adjudgi ng an appropriate
sentence. Under these circunstances, there was no abuse of
di scretion in not giving the requested pretrial confinenment

i nstruction.

11
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C. Harml essness.

Al though the mlitary judge erred by not giving the general
sentencing instruction on pretrial confinement, and even if he
erred by not giving the requested pretrial confinenent
instruction as he said he would, we are convinced that Appell ant
suffered no prejudice. The record reveals no evidence to suggest
that the nature of the pretrial confinenent was unduly harsh or
rigorous. In the schene of the defense sentencing case, three
days in pretrial confinenment was de minims. The issue of three
days in pretrial confinenment was obviously of little consequence
to either party. Finally, given the facts of this case, we note
that the adjudged sentence was favorable to Appellant. Under the
ci rcunst ances, Appellant was not prejudiced by the absence of the
st andard Benchbook instructions on pretrial confinenent and

pretrial confinenent credit.

Deci si on
Al t hough we do not adopt the reasoning in the decision of
the United States Air Force Court of Crimnal Appeals, that

decision is affirmed on the grounds set forth in this opinion.

12
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G ERKE, Judge (concurring in the result):

| agree with the majority that a tailored instruction on
pretrial confinenent was mandatory in this case, but | believe
that the mandate flows fromthis Court’s decision in United

States v. Davidson, 14 MJ. 81 (C MA 1982), not Rules for

Courts-Martial RC.M 1005(e)(5) [hereinafter RC.M]. The
issue, as | see it, is whether RC. M 1005(e)(5), standing
alone, requires a tailored instruction specifically delineating
all the evidence in “extenuation, mtigation, and aggravation

and matters introduced under RC. M 1001(b)(1), (2), (3),
and (5).”

On its face, the rule does not require a tailored
instruction delineating all evidence in each of the above
categories. | believe that the plain | anguage of R C. M
1005(e) (5) regarding matters introduced under R C.M 1001(b) (1)
and (2) would be satisfied if the mlitary judge sinply
instructed the nmenbers to consider all of the information on the
front page of the charge sheet and the personal data in the
accused’ s service record.

If RC M 1005(e)(5) required an instruction specifically
delineating all the information submtted under R C. M
1001(b)(1) it would require a specific instruction regarding
each of the matters listed on the first page of the charge

sheet, including grade or rank, pay grade, initial date of
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current service, and pay. Read in connection with R C M
1001(b)(2), it also would require a specific instruction on
virtually every entry in the accused s service record.

Davi dson recogni zed that pretrial confinement is a
significant sentencing factor that warrants speci al
consi deration. Davidson was not overruled by R C.M 1005(e)(5).
To the contrary, they are consistent and conplenmentary. |
believe that R C.M 1005(e)(5), when read and applied in |ight
of Davidson, requires a tailored instruction with respect to
pretrial confinenent; but it does not necessarily require
specific mention of every other matter enconpassed by R C M
1001(b)(1), (2), (3), and (5). Accordingly, | agree with the
| ead opinion’s holding that a specific instruction on pretrial

confinenment was required.
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CRAWFORD, Chief Judge (dissenting in part and concurring in
the result):

| woul d apply wai ver because of the | ack of defense
obj ections at various tinmes throughout the trial, conduct a
pl ain error analysis, and conclude that Appellant did not suffer
any material prejudice.

The majority indicates that the “waiver rule is
i napplicable to certain mandatory instructions,” ___ MJ. (9),
because the mlitary judge bears the primary responsibility for
ensuring that nmandatory instructions are given. On the
contrary, the instruction Appellant addresses in this appeal was

not mandatory in this case under the Uniform Code of MIlitary

Justice [hereinafter UCM]], the Manual for Courts-Martial,

United States (2002 ed.) [hereinafter MCM, or United States v.

Davi dson, 14 MJ. 81 (C M A 1981), when read in conjunction

with United States v. Allen, 17 MJ. 126 (C MA 1984). In

short, the defense at trial made a know ng wai ver and,
furthernore, suffered no harm
APPL| CABLE LAW
Article 51, UCMJ, 10 U . S.C. § 851 (2000), provides for
mandatory instructions on the elements of the offense, the
presunption of innocence, proof beyond a reasonabl e doubt, and
the burden of proof. The MCM anplifies the UCMI, setting forth

a requirement for instructions on the nmaxi mum puni shnment, the
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i npact of a punitive discharge, the procedures for deliberation
and voting, a rem nder to the nenbers that they are solely
responsi bl e for an appropriate sentence and “shoul d consi der al
matters in extenuation, mtigation, and aggravation, whether

i ntroduced before or after findings, and matters introduced
under RC. M 1001(b)(1)[.]” Rules for Courts-Martial 1005(e)(5)
[ hereinafter RC. M].

R C M 1001(b)(1) expressly mandates that “[t]rial counse

shall informthe court-martial of the data on the charge sheet
relating to . . . the duration and nature of any pretrial
restraint.” The non-binding discussion following R C. M

1005(e)(5) states: “[T]ailored instructions on sentencing should
bring attention to the reputation or record of the accused in
the service for good conduct, efficiency, fidelity, courage,
bravery, or other traits of good character, and any pretrial
restraint inposed on the accused.” Wile the charge sheet did
not show any pretrial restraint, the stipulation of fact and the
personal data sheet both showed three days of civilian

confi nement .

As the majority notes, Davidson further inforns the Court’s
anal ysis of the issue; however, | disagree with the majority’s
interpretation of Davidson. It is significant that Davidson was
a 1-1-1 opinion. First, Judge Fletcher indicated that United

States v. Weeler, 17 CMA 274, 38 CMR 72 (1967),
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“delineate[d] the matters which the nenbers should consider in

their deliberation, . . . hold[ing] the mlitary judge's rote
instructions in . . . [Davidson’s] case were inadequate as a
matter of law.” 14 MJ. at 86. \Weeler is different fromthe

present case because in Weeler, the instruction contained
“[nJot a word . . . about the evidence in extenuation or

aggravation,” but only guidance on the maxi num puni shment. 17
CMA at 274, 38 CMR at 74.

I n addi tion, Judge Cook, concurring in part and dissenting
in part, recognized that the MCM provi ded that the nenbers “may
consider” pretrial confinenment when inposing a sentence, and
added that it was not a requirement to consider pretrial
confinenent, even under the Equal Protection C ause. Davidson
14 MJ. at 91.

Finally, Chief Judge Everett, concurring in the result,
agreed that the absence of an instruction was prejudicial since
there is no requirenent that the accused “receive credit on his
sentence for pretrial confinement[.]” 1d. at 87. Inportantly,
this concurrence was converted to the majority stance in Allen,
where the Court held that an accused nust be given day-for-day
credit for time spent in awful pretrial confinenment. 17 M J.
at 128.

The majority reads too nuch into Davidson. |In Davidson,

the Court held that “rote instructions” to consi der decorations
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and “all the facts and circunstances of this case as extenuated
and mtigated by other matters” were inadequate. The Court did
not hold what was required. The failure to nention the 143 days
of pretrial confinenment in Davidson was held to be error, but
there is no | anguage in Davidson that says or holds it is
mandatory for the instructions to include a conment that
pretrial confinenent is to be considered as a matter in
extenuation or mtigation.

DI SCUSSI ON

The defense in the present case failed to capitalize on
several opportunities to object or to request clarifying
instructions, and in so doing, waived any further instruction on
extenuation and mtigation.

First, the nmenbers of the court-martial knew that civilian
authorities incarcerated Appellant for three days of pretrial
confinenent, as the issue was resolved prior to trial through
stipul ation.

[ Assi stant Defense Counsel]: Before going into
docunentary evi dence | ooki ng at Prosecution
Exhi bit 2, the personal data sheet, show ng that
Airman M Il er spent three days in civilian

confinenent and on the charge sheet it doesn't
i ndi cate that.

[Mlitary Judge]: | noticed that. And it is
not the Defense's position that the Accused is
entitled to any credit for those three days?

[ Assi stant Defense Counsel]: It is, Your Honor.

[Mlitary Judge]: It is?



United States v. MIller, No. 02-0449/ AF

[ Assi stant Defense Counsel]: Yes, your Honor.
[MIlitary Judge]: And the Governnent's position?

[ Trial Counsel]: Your Honor, | did have a
chance to research this and discuss with

Col onel Weeks, our Staff Judge Advocate. The
Government's position is that because his
pretrial confinenment was for the sanme charge
that is part of this case, that it would be
the fact that the Accused was entitled to
pretrial credit tine.

The defense contends that the judge forgot to give an

instruction required by the Mlitary Judges’ Benchbook. See

Legal Services, Dep’'t of the Arny, Panphlet 27-9, Mlitary

Judges’ Benchbook (2001). On the contrary, the mlitary judge

al ready had an agreenment from both sides that the three days
woul d be credited agai nst any confinenment adjudged.

Moreover, imrediately prior to the nenbers' deliberation on
the appropriate sentence, Appellant requested an instruction

that the nmenbers specifically consider his pretrial confinenent.

[Mlitary Judge]: Counsel for either side,
objections to ny instructions or requests for
addi tional instructions?

[ Trial Counsel]: None fromthe Governnent,
Your Honor.

[ Assi stant Defense Counsel]: Yes, Your Honor,
t he Defense requests that the pretrial
confinenent credit instruction be given.
[Mlitary Judge]: |1'mgoing to provide that

i ndependent of what ever happens.

[ Assi stant Defense Counsel]: Okay.
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This discussion occurred in front of the nenbers. Appell ant
nei t her objected nor requested further instructions before the
menbers began their deliberations, as he was no doubt satisfied

that he woul d get credit under Allen.

After commencing their deliberations, the nenbers raised a
gquesti on concerni ng whet her any confinenent woul d be served
| ocally. Appellant again failed to exploit an opportunity for

obj ecti on.

[Mlitary Judge]: Now in answer to your question
nunber 3, is confinenment conducted |ocally? Does
it make a difference if it's done in conjunction
with a discharge or would a discharge force the
confinenent to be done in a different |ocation?

Let nme answer the question in parts. A
di scharge, if the nmenbers determ ne that a
punitive discharge was appropriate in this case,
woul d not drive where any confinenent were served
if you were to al so adjudge confinenent.

Now i f the court nenbers determ ne that
confinenent is appropriate the Accused wll be
transferred to the Air Force Correctional System
Now what that neans is there are a |lot of factors
that would factor into whether or not the Accused
woul d serve his confinenent locally or sonewhere
el se and that would include things such as the
| ength of the term of confinenment, obviously, the
avai l ability of bed space, the availability of
facilities, the availability of correctiona
personnel. Again, a whole nunber of factors which
wi t hout knowing -- we can't tell you exactly what
those factors would be, so | can't tell you if you
give himx anount of tinme, if you determ ne
confinenent is appropriate, that he would serve it
here or x amount of tinme, he m ght serve
confi nenent somewhere else. That's just inpossible
to do.
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Now t hat partially answers your question. |
realize it doesn't answer the other part, but as
best we can does that answer your question?

[Affirmative response fromall nenbers.]

[Mlitary Judge]: Both sides are you satisfied

with that explanation?

[ Assi stant Defense Counsel]: Yes, Your Honor

[ Trial Counsel]: Yes, Your Honor.

Finally, the nenbers resuned deliberating, and the mlitary

j udge convened a session under Article 39(a),
§ 839(a) (2000), addressing confinement.

[Mlitary Judge]: This Article 39(a)

UuCMij, 10 U.S.C

Sessi on

is called to order. The parties are present.

The nmenbers are absent.

My understanding is that both sides concur
that the Accused should be credited with three
days of pretrial confinenment against his term of
confinement should there be confinenent.

[ Assi stant Defense Counsel]: Yes, sir.

[Mlitary Judge]: So the Accused will be credited
with three days of pretrial confinenment against
any termof confinenment should confinenent be

adj udged.

[Mlitary Judge]: Any matter that either side can
think [of] that we need to take up prior to
closing for the nenbers deliberations?

[ Assi stant Defense Counsel]: Not fromthe Defense,
Your Honor.

[ Trial Counsel]: No, Your Honor

[Mlitary Judge]: This Article 39(a)
Sessi on i s adjourned.

Consistent with the practice throughout trial, defense counse

failed to object or to request clarifying instructions.
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Application of waiver in the absence of plain error
di sposes of this case because Appellant suffered no substanti al
harm fromthe om ssion of the instruction. First, the parties
were never focused on the three days’ credit. The prosecution
argued for a discharge and 15 nonths of confinenment. To counter
this argunent, the defense three tines asked the panel for four
nmont hs of confinenent. The three days’ credit was therefore de
mnims, and even counter to the argunent defense counsel was
maki ng to the nmenbers at the tine.

Mor eover, the judge instructed the nmenbers to give “due
consideration to all nmatters in mtigation and extenuation[.]”
Later in the instruction, he again told the nmenbers to consider
matters in mtigation. Additionally, the judge very carefully
di scussed with counsel from both sides nore than ten factors
addressed in Weel er, and gave nore than just “rote
i nstructions.”

In sum Appellant clearly assuned he woul d receive the

credit pursuant to Allen. As Chief Judge Everett noted in

Davi dson -- Allen’s precursor -- the credit could be given, as

the mlitary judge in this case planned, by reducing the
sentence or directing the convening authority to give credit.
14 MJ. at 87 n. 2.

Thus, | disagree that Davidson requires a mandatory

instruction on pretrial confinenent. R C M 1005(e) and R C M
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1001(b) (1) requirenents were not triggered. Mbreover, there was
no plain error. To establish plain error, Appellant has the
burden of showing that there was (1) error; (2) that it is
plain; (3) that it “affect[s] substantial rights”; and (4)
"seriously affect[s] the fairness, integrity, or public

reputation of judicial proceedings.” Johnson v. United States,

520 U. S. 461, 467 (1997). See also United States v. Kho, 54

MJ. 63, 65 (C. A A F. 2000)(Crawford, C J., concurring in the
result). In this case, even assum ng Appellant has net his
burden as to (1) and (2), he has not net his burden as to (3)
and (4). The parties in this case realized the futility of
arguing for a nere three days’ credit for pretrial confinenment,
in light of counsel’s argunents for a maxi num puni shnment of 15
nmont hs and 4 nonths, respectively. The defense sinply knew t hey
were better off getting a sure three days’ credit after trial.
Accordingly, | dissent fromthe majority’ s rationale, but

concur in the result.
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